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Abstract Résumé
War crimes have a special regime Les crimes de guerre ont un régime
compared to other international crimes in the spécial par rapport aux autres crimes internationaux
sense that they must be linked to the element of dans le sens ou il doivent étre liés a 1’élément du
armed conflict and this in accordance with the conflit armé, et cela conformément aux principes du
principles of the law of armed conflict and droit des conflits armés et du droit international
international criminal law, for the possibility to pénal, pour la possibilit¢ d'exercer la compétence
exercise international criminal jurisdiction or the juridictionnelle pénale internationale ou la
reunification of its constituent elements as proof réunification de ses ¢éléments constitutifs comme
of the commission of these crimes in the context preuve de la perpétration de ces crimes dans le cadre
of any armed conflict. de tout conflit armé.

The main objective of this article is to give L'objectif principal de cet article est de donner
an in-depth analysis of this element of "Armed une analyse approfondie de cet élément « le Conflit
Conflict" either as a prerequisite for the exercise Armé » en tant que condition préalable a l'exercice
of jurisdiction over these crimes, or as a major de la compétence sur ces crimes, ou en tant qu’une
component of the elements of the crime itself, composante majeure des ¢léments du crime en soi, et
and this can only be achieved by analyzing the cela ne peut étre atteint que par I'analyse des points
viewpoints of international criminal justice, de vue de la justice pénale internationale, que ce soit
whether through what has been adopted in the a travers ce qui a été adopté dans les statuts et leurs
status and its annexes of international criminal annexes des juridictions pénales internationales, ou a
jurisdictions or what has been adopted through travers ce qui a été adopté dans les arréts et les
the decisions and jurisprudences of those jurisprudences de ces instances.
instances. Mots _clés: Conflit armé; Qualification et
Keywords: Armed Conflict; Qualification and caractérisation d’un conflit armé; Infractions graves ;
characterization of Armed conflict; Grave Compétence  juridictionelle ;  Justice  pénale
Breaches; Jurisdictional competence; Internationale.

International criminal justice.
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BLIS (Ll 8 aple ol ) siSa da g plal (" Al sl ¢ siEl) 5 Aalecal
269 Asiall (] Alaind ¢ 5 5iie 5 AY) daala (5 siall
ABI-SAAB Rosemary (1991) “ Humanitarian law and internal
conflicts: The Evolution of Legal Concern”, in: Astrid J.M. Delissen
and Gerard J. Tanja, Humanitarian Law of Armed Conflict:
Challenges Ahead — Essays in Honour of Frits Kalshoven, Martinus
Nijhoff, Dordrecht, Netherlands p. 209.
WARBRICK Colin, ROWE Peter (1996) “The International Criminal
Tribunal for Yugoslavia: The Decision of the Appeals Chamber on
the Interlocutory Appeal on Jurisdiction in the Tadic Case”
International and Comparative Law Quarterly, Vol. 45, p. 669;
QUEGUINER Frangois (2003) « Dix ans aprés la création du
tribunal pénal international pour I’ex-Yougoslavie : évaluation de
P’apport de la jurisprudence au droit international humanitaire
» Revue internationale de la Croix-Rouge, n°® 850, juin, pp. 271-311 at:
p. 275.
sl sl dagual) S Laro sensu gl sl 5 alad) asedall of Jliicls (2)
Violations graves du droit :Aswi @l &l e jumally o Sy
dapal) clSlemy) HUas ) 48lwYU (3 i international humanitaire
S A3 a5 Aulud) s 3 ) IS Les Infractions graves

V. BOURGON Stéphane (2001) « Le Tribunal pénal international
pour P’ex-Yougoslavie: Avancées jurisprudentielles significatives »
In : TAVERNIER Paul et Laurence BURGORGUE-LARSEN Ed.,, Un
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Bruxelles, p. 103.

sladll 9" (2016) pulily dess Glgm) tgaly b dsa Jopadill o 35l

25 Adeal) daliad) clel 3l o DAY Bgad Guukl gé el Aladl
e " aae Al 5 sie 3AY) Aaals byl aslell Alaa A gl

188-177: il
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1995 w3 14 Dusko Tadi¢ 4saé -]

2004 sds: 29 Tihomir Blaskic. 4uzad 5 -2

ICTY (1995) The Prosecutor vs. Dusko Tadi¢, Decision on the Defense
Motion for Interlocutory Appeal on Jurisdiction” Case No. IT-94- 1-

A, 2 October, Available at:
http://www.icty.org/x/cases/tadic/acdec/en/51002.htm last Visit:
February 22, 2015.

ICTY (2004) The Prosecutor v. Tihomir Blaski¢, 1T-95-14, Trial
Chamber, Decision of 3 March 2000, § 170. Available at:
https://www.icty.org/x/cases/blaskic/tjug/en/bla-tj000303e.pdf last
Visit: February 22, 2015.

112005 A gall A gliall AeSaall 5 (4)

André NTAGERURA, Emmanuel BAGAMBIKI and 4ux8 -]
2004 !4 15 Samuel IMANISHIMWE

Théoneste BAGOSORA, Gratien KABILIGI, Aloys 4uaiy -2
2008 2 18 NTABAKUZE, Anatole NSENGIYUMVA

ICTR (2004) The Prosecutor v. André Ntagerura, Emmanuel Bagambiki
and Samuel Imanishimwe, ICTR-99-46-T, February 25, § 766
Available  at: https://unictr.irmct.org/sites/unictr.org/files/case-
documents/ictr-99-46/trial-judgements/fr/040225.pdf, last Visit:

February 22, 2015.

TPIR (2008) Le Procureur C. Théoneste BAGOSORA, Gratien
KABILIGI, Aloys NTABAKUZE, Anatole NSENGIYUMVA Affaire
n°® ICTR-98-41-T, 18 décembre, § 2229
https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-99-46/trial-
judgements/fr/040225.pdf

derniére visite 22 février 2022.
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https://www.irmct.org/en
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https://www.icc-cpi.int/resource-
library/Documents/ElementsOfCrimesEng.pdf
8 2] 5okl ASaY a5 ) AUl sl Ll | )aiae (S HY) A5 a0 2

IV alaall A (1) ¢ Aol gukas 1 ) saill e 5 8l i ela 385 ¢(1) 1
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2008 x5 10 Jean-Pierre BEMBA GOMBO 4uad -]

30 Germain KATANGA et Mathieu NGUDJOLO CHUI 4nxis -2
2008 i

CPI (2008) Le Procureur c. Jean-Pierre Bemba Gombo - Affaire n°
ICC-01/05-01/08,10 juin, § 55 disponible sur :https://www.icc-
cpi.int/iccdocs/PIDS/docs/BembaCisFra.pdf dernieére visite 23 février
2022 ; CPI (2008) Le procureur c. Germain Katanga et Mathieu
Ngudjolo Chui 10 mars Affaire n°® ICC-01/04-01/07-257, §§ 379-384.

Disponible sur : https://www.icc-
cpi.int/CourtRecords/CR2008 06431.PDF derniére visite 23 février
2022.

3l el aal ) (7)

(8) V. BARTELS Rogier (2020) “The Classification of Armed
Conflicts by International Criminal Courts and Tribunals”
International Criminal Law Review, Vol. 20, pp. 595-668, at:

596.
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GRIGNON Julia (2014) L'applicabilit¢é temporelle du droit
international humanitaire, Schulthess éd. Romandes, Genéve, 487 p.
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BIAD Abdelwaheb (2006)  Droit international humanitaire 2™
Edition, Ellipses Edition Paris, p.21.
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V. PICTET Jean Ed., (1956) Commentaire IV : la Convention de
Genéve relative a la protection des personnes civiles en temps de
guerre, Comité¢ international de La Croix-Rouge Genéve, p: 69 ;
GRIGNON lJulia, Op.cit. p. 85.
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O mar ol coall Gl el s Gl 8 ol jialy Aalall 1907 alad laY 4l 42
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FERRARO Tristan (2012) « Comment déterminer le début et la fin
d’une occupation au sens du droit international humanitaire »
Revue internationale de la Croix-Rouge, Volume 94-1, Sélection
francaise, pp.73-106. )
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GERVAIS André (1956) « Les armistices palestinien, coréen et
indochinois et leurs enseignements » Annuaire Frangais de Droit
International Année 1956 2 Vol I, 1956, pp. 97-121 at : p: 97 sqq.
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KLECZKOWSKA Agata (2019) “Searching for Armed Non-state
Actors’ Role in the Process of Formation of Customary Law”

International and Comparative Law Review, 2019, vol. 19, no. 2, pp.97-
98, footnotes.4-6.

ol A Saal) Bygudall (2021) alil dana () sy caie Gl ) 3 LAY o
419 Zuilll (146 Asdall (il

o) Ol Caia LpaalST e aleall 2018 alal copall 5 & AT aas

O Al ) a3 o) (e e seme o oA 1 (il Gsia s il

G (al )l e cuilall Hlaidga sy e ciady WAlua L) 35 (69) Ol 5 guii 2539

el 33 7 shan) ae 2018 Ao b Aiwe Ayie) Alaye 8 JEY) e A (30)
Aalie

In 2018, at least 69 armed conflicts occurred on the territory of 30
states, in Afghanistan, Azerbaijan, The Central African Republic, Colombia,
Cyprus, the Democratic Republic of the Congo (DRC), Egypt, Eritrea,
Georgia, India, Iraq, Lebanon, Libya, Mali, Mexico, Moldova, Myanmar,
Nigeria, Pakistan, Palestine, the Philippines, Somalia, South Sudan, Sudan,
Syria, Thailand, Turkey, Ukraine, Western Sahara and Yemen.

Of the 69 conflicts, international armed conflicts have been taking
place in the territory of 7 states: between India and Pakistan, Ukraine and
Russia, as well as Syria and the different states belonging to the United States-
led coalition in Syria. In addition, there have been a series of short-lived
international armed conflicts between Libya and Egypt, Israel and Syria, Israel
and Iran (on Syrian territory) as well as Turkey and Iraq.

ol e i Lol 33 (51) cpead 5 2a)5 (B e cagay y il aanl LS
At least a total of 51 non-international armed conflicts occurred in
2018 in the territory of 22 states: Afghanistan, the Central African Republic,
Colombia, DRC, Egypt, India, Iraq, Libya, Mali, Mexico, Myanmar, Nigeria,
Pakistan, the Philip - pines, Somalia, South Sudan, Sudan, Syria, Thailand,
Turkey, Ukraine and Yemen.
BELLEL Annyssa Ed (2019) War Report: armed Conflicts in 2019,
The Geneva Academy of International Humanitarian Law and Human
Rights, Geneva, p. 19.
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