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Abstract

L . . . Keywords
This article discusses the act of taking pictures as one of the contemporary, ~eywores

unique, and remarkable measures in the realm of inquiry into crimes and severe
transgressions against society and the legal system. It aims to uncover the truth about
these crimes and their perpetrators. The legislator has regulated its provisions under X X
Law No. 06-22 dated 20/12/2006, amending and supplementing the Code of Criminal Ser10u§ crimes,
Procedure, in accordance with the advancements experienced by the international ~ Lssential procedure;
community in the field of crime prevention and detection. This is achieved through ~ [nvalidity.

the use of modern and technological means, particularly highlighting the legality of

this procedure and the formal and objective conditions required for its validity in

Algerian legislation, for its admissibility along with the evidence obtained from it.
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Introduction:

The legislator allows for the use of some modern and exceptional special procedures, when necessary, aimed at
investigating crimes caught in the act, as well as investigating and uncovering the truth about certain crimes that pose a
serious threat to society's security and public order. Among these procedures is the act of taking pictures. This important
mechanism was not regulated by the legislator before 2006, due to disputes in jurisprudence and comparative criminal
legislation regarding its legality. This is because it touches upon one of the most fundamental personal rights, closely
related to the individual, which cannot be violated or tampered with—the right to one's image. This right is protected
under international and regional agreements concerning human rights and constitutions.

Despite the general principle that violation of the sanctity of an individual's private life and taking their pictures is
unacceptable, given that the right to a private life is one of the fundamental rights and freedoms guaranteed
constitutionally (Article 47 of the 2020 constitutional amendment'); however, the inability of traditional investigative
channels to uncover the threads of some serious crimes threatening societal security has led modern jurisprudence and
legislation to permit the use of some special and exceptional procedures. These include the interception of wire and
wireless communications, audio recording, picture, infiltration into criminal gangs, electronic surveillance and
infiltration, monitored delivery, and allowing the sacrifice of individual private interests for the sake of these procedures
to protect the public interest of society, which is manifested in establishing justice, apprehending criminals, and revealing
the truth. This is achieved through the implementation of advanced technological equipment allowing for photo capture,
recording conversations, phone calls, and electronic communications.

Disagreement arises regarding the stage at which these modern and exceptional special procedures can be used in criminal
matters and the value of the evidence obtained through them. Some only allow such processes to be used subject to legal
restrictions during the first phase of the judicial inquiry, omitting the preliminary investigation stage restrictions and
formal and objective conditions, failing which they could be rendered legally and substantively void in some cases.

Regarding the specific procedure of taking pictures, the legislator implicitly mentioned it for the first time during
the investigation and inquiry into corruption crimes, under Article 56, paragraph 1, of Law No. 06-01 dated 20/02/2006
which deals with fighting and preventing corruption®. However, it was not explicitly mentioned in the Algerian Code of
Criminal Procedure until Law No. 06-22 dated 06/12/2006, amending and supplementing the Code of Criminal Procedure,
in Chapter Four of the Second Section of the First Book of the Code of Criminal Procedure (Article 65 repeated from 5
to 10%), in which the legislator regulated the formal and substantive conditions required for the validity of this special
procedure. Violating some of these conditions results in explicit legal nullity, while violation of others leads to substantive
nullity. These conditions are considered important legal guarantees to preserve the integrity of the private lives of persons
who are being treated under this process.

The problem of this study can be formulated in the following main question:

What is the legality of resorting to this special and exceptional procedure during criminal investigations in
Algerian legislation? And what are the formal and substantive conditions required for its validity?

To answer the aforementioned problem, we will adopt a descriptive-analytical method and follow the following
dual plan:

— Discuss the legality of the procedure of taking pictures.
—  Describe the requirements for the legitimacy of the photo-taking process.

1. Legality of Taking Pictures

Before discussing the legitimacy of the process of capturing photographs, it is essential to discuss the idea of this
procedure, which touches upon the sanctity of individuals' private lives. Then we will delve into the legislative,
jurisprudential, and judicial stance regarding its use.

1.1 Definition of Taking Pictures

To understand the concept of photographing, we will define the term "image," then define the right to an image,
and finally define the procedure of taking pictures as a specific criminal investigative procedure in itself.
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1.2 Definition of Image

The term "image" in the language means the shape, drawing, engraving, and description of a thing. "It was imaged
to me" means it was imagined by me. To "imagine" something is to conceive of its form or to fantasize about it. The
"image" of a thing is what actually realizes the object, and "images" refer to statues*, meaning resemblance and
comparison. Linguistically, an image is about shape and similarity, and its plural is "images," which means characteristic.
It can also mean type, as in "this matter comes in three forms," and the image of an issue is its attribute, while the image
of a thing is its abstract essence. To "image" something or someone is to draw it on paper or a wall or similar, with a pen
or a camera, and to "imagine" something is to visualize and conjure its image in one's mind®.

The word "image" and its derivatives appear in the Quran in several verses, such as: "In whatever form He willed
has He assembled you" ¢, "and formed you and perfected your forms" 7,"It is He who shapes you in the wombs"8,and
"And We have undoubtedly made you, [O people], and bestowed upon you [human] form"®, where "picture" is refers to
the form bestowed by God Almighty upon humans, perceived visually and intellectually, distinguishing them from much

of His creation'”.

An image is also defined as the representation of a person or thing through engraving, sculpting, drawing, a
photographic image, or film'!, serving as a revealing mirror of the person and reflecting the human personality, not just
in its physical or corporeal appearance but also in its moral aspect. It reflects a person's emotions and feelings'?,
embodying their physical and mental characteristics, expressing their emotions and reactions of sadness and anger, thus
allowing them to be recognized and distinguished from others'3. In criminal investigations, the images captured, whether
photographic or by modern devices'4, hold significant importance in the evidence process due to their scientific value,
lending them a level of credibility that may not be present in other evidential methods. They act as a clear voice and
speaking evidence of a crime when free from distortion, deception, and editing'>.

1.3 Definition of the Right to an Image
One of the essential elements covered by the right to privacy is the right to an image.

Since an image is a prominent feature of an individual and an external stamp, it expresses their emotions and
feelings, outlining their physical features. It serves as a mirror revealing one's essence and inner aspects'®. The ability for
each individual to approve or disapprove of the taking, copying, using, or publication of their image, preventing distortion
or exploitation. Individuals possess the right to object to the production or dissemination of their image, regardless of the
means used, without their consent!”. This right is closely associated with personal identity, and every individual has the
right to protect it from arbitrary infringements or violations according to the procedures established by law'3.

1.4 Definition of Taking Pictures

The procedure of taking pictures is considered a distinct procedure, different from wiretapping, audio recording,
electronic surveillance!®, and video surveillance®. Some have defined it as "placing small-sized cameras in specific
locations to capture and record images that aid in revealing and documenting the truth?!." It can also be defined as
"capturing images of one or more individuals in a private or public place using special devices that capture either images
or audio or both, without the knowledge of the person under surveillance, using cameras, video cameras, digital cameras,
mobile phone cameras, unmanned aerial vehicles, helicopters, or any fixed or portable imaging device, provided that it is
necessary." Despite the intrusion into an individual's private life that picture entails, it has an impact in conveying an
accurate image of the facts that can be considered evidence if guarantees are provided to ensure non-interference with
others?,

Pictures play a significant role in forensic evidence and have a stronger impact than written or verbal testimony.
Images are more firmly entrenched in the mind compared to words, especially when they are dynamic and precise in
capturing the facts, expressing them explicitly, and characterized by honesty and lack of deception?. They provide an
accurate representation of the state of a thing, someone, or place at the crime scene?.

1.5 The Position of Law, Jurisprudence, and Judiciary on Image Capturing
In this section, we will endeavor to address the stance of the Algerian legislator, then the stance of

jurisprudence, and finally, the stance of the Algerian judiciary regarding resorting to capturing images during
criminal investigations and judicial inquiries.
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1.6 The Algerian Legislator's Stance on Capturing Images

The lawmaker broke from the established policy of outlawing and making it illegal to take pictures of people in
Article 303 bis (1) of the Criminal Code, and their retention (Article 303 bis 12%), and photographing in public structures
and institutions (Article 149 bis 3). The legislator allowed the capture of images of individuals or multiple individuals
present in a private place to curb the escalation of crime rates?S, provided obtaining prior permission or authorization from
the competent judge. However, this was permitted in public places without the need for such permission or authorization
because the public nature of such places legitimizes picture and negates privacy, as the presence of individuals in public
places implies implicit agree to be captured on camera.

Law No. 06-23, dated 20/12/2006, regulated the process of taking pictures without the knowledge of the individuals
involved for the first time with the intention of making it easier to gather evidence and identify the people who commit
certain major crimes exclusively, as provided in Article 65 bis 5, paragraph 1. This was intended to confront the difficulties
that may confront judicial police officers, given these actions' peculiarity and seriousness, as well as their use of
contemporary means of communication among their perpetrators?’. These crimes include?®:

- Crimes caught in the act.?®

—  Contraband crimes.

—  Organized crime crossing national borders.

—  Crimes related to automated data processing systems.
—  Money laundering crimes.

—  Terrorism crimes.

—  Crimes related to legislation on banking.

The legislator also took similar measures under some special laws related to the following crimes:

—  Corruption crimes (Article 56 of Law No. 06-0130).

— Smuggling crimes (Article 33 of Order No. 05-06 dated 23/08/2005 concerning combating amended and
complementary smuggling.3?).

— Neighborhood gang crimes (Article 20 of Order No. 20-03 dated 30/08/2020 concerning preventing and
combating neighborhood gangs3?).

— Kidnapping crimes (Article 22 of Law No. 20-15 dated 30/12/2020 concerning preventing and combating
kidnapping crimes3?).

— Crimes related to information and administrative document forgery (Article 27 of Order No. 21-09 dated
08/06/2021 concerning the protection of information and administrative documents3*).

—  Human trafficking crimes (Article 36 of Law No. 23-04 dated 07/05/2023 concerning preventing and combating
human trafficking®).

— Forgery and use of counterfeit crimes (Article 15 of Law No. 24-02 dated 26/02/2024 concerning combating
forgery and the use of counterfeit®®).

1.7 The Jurisprudential Stance on Resorting to Capturing Images

Some aspects of jurisprudence lean towards disallowing the capturing of individuals' images, considering it an
extremely invasive procedure on their private lives and their right to an image. Conversely, another aspect of jurisprudence
permits the use of this procedure and other modern techniques to obtain distinctive evidence for certain serious crimes,
while some remain cautious about its use and impose a set of limitations and requirements for using it, as well as
acceptance of evidence derived from it.

1.8 The Jurisprudential Perspective Rejecting the Use of Image Capture

This perspective prioritizes individual privacy over public interest and rejects the use of image capture procedures
during criminal investigations and judicial inquiries. It deems such actions inherently unjustifiable, especially when
conducted covertly in private places®’, while allowing them in public places and permitting investigative authorities to
conduct them, arguing that they do not infringe upon individuals' privacy rights. This is because a person's presence in a
public place removes them from the realm of privacy and exposes them to the view of others, making their features and
appearance public property, and granting others the right to observe and see them, just like any other object. This
perspective justifies its rejection based on the following points?’:
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—  The intrusion of modern technology in sound and image, altering them in ways that deviate from the truth, may
lead to the deletion, modification, or relocation of certain words on a recording cassette or by appending
photographs to the initial ones®.

— The growing adoption of security cameras by investigative authorities is merely an indication of the increasing
influence of manufacturing companies on governments, rather than a measure that leads to a sense of security**.

— Recording private conversations and capturing images covertly in private places are illegitimate means that
conflict with the right to respect individuals' private lives, protected constitutionally and legally. They are
considered an aggression against their right to solitude, secrecy, and their right to an image. Every person has
secrets that they keep to themselves, and they trust in their privacy during their solitary moments. No one has
the right to intrude upon their solitude, force them to share their secrets*?, or publish, display, or use them without
their permission and prior consent.

— Eavesdropping, spying, or snooping behind closed doors, even if it is the only way to uncover the truth, is not
permissible. Likewise, secret recording and filming of events in private places, even if these events are
punishable by law, and even if the devices are placed in a public place, are considered invalid evidence® and
cannot be relied upon for proof. Such practices contradict the principle of the presumption of innocence and are
unethical means of evidence. They presuppose resorting to deceit and luring the targeted individual into a
situation that incriminates them in the crime or induces them to accuse themselves. This is as reprehensible as
violence in all its forms*.

2. The Supportive Jurisprudential Stance Towards the Use of Picture

In contrast to the jurisprudential stance that rejects the use of picture, another aspect of jurisprudence leans towards
permitting it to solve the secrets behind a few significant crimes that endanger the safety of society and the lives of its
members. These offenses

often lack evidence against their perpetrators. This perspective prioritizes public interest over personal interest,
despite violating the right to one's image, one of the most basic human rights. There can be exceptions in certain cases to
photograph individuals and violate the sanctity of their personal lives if the necessity of primary judicial investigation
requires it. This perspective justifies the legitimacy of this action as follows:

—  The default principle for humans is that they have the right to keep their private secrets, which represent their lives,
their family's lives, and their personal relationships. However, this right, protected by the law, is not absolute. It can
be breached in situations where the needs for justice or security, as well as the interests of society, compel it, provided
that disclosing or accessing these secrets serves the intention of exposing the truth.

— As aresult, there are limitations on one's rights to one's image as well as to confidentiality and privacy. As long as a
balance is maintained between an individual's right to preserve the privacy of their private life and the public interest
in solving the crime's mystery and capturing its perpetrators, the law permits circumventing them when it is in the
best interests of primary judicial investigation and the revelation of crimes and their perpetrators*.

— The utilization of contemporary technology in images augments the potential of investigation authorities and
increases their efficiency, leading to achieving both general and specific deterrence, thereby reducing crime rates*®.

—  Picture provides a comprehensive and accurate impression of the crime scene, detailing its contents, elements, and
characteristics, while reducing human errors that investigators may commit or overlook. It offers a precise image that
can be referred back to*’. Additionally, picture stimulates the memory of witnesses to recall important details that
they may have forgotten when giving their testimony. It also reduces the need for investigative authorities and the
court to physically visit the crime scene for examination and to reenact the crime. Moreover, it helps the court
determine whether there was coercion or psychological pressure on the witness, suspect, or accused, providing greater
credibility and validity compared to oral or written testimonies alone?®,

2.1 The Cautious Jurisprudential Approach to the Use of Picture

Some aspects of jurisprudence lean towards accepting the use of picture in criminal evidence, provided that a set
of reservations and restrictions are observed. These restrictions are considered necessary legal and technical guarantees
for the admissibility of visual photographic evidence in criminal prosecution, eventually guaranteeing the defense and
upholding of individual liberties and rights. The following are the most significant limitations*:

— Utilizing modern means, including recording and imaging devices, enables the uncovering of certain serious

crimes within society and exposes their perpetrators, particularly in light of the continuous increase in organized
crime rates. Traditional investigation procedures often fail to uncover these crimes.
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— Providing judicial investigative authorities with effective means to combat such crimes facilitates their detection,
even while they are in progress. Therefore, allowing the use of more effective tools in crime fighting and
permitting such special procedures is permissible, provided that stringent legal controls are in place®°.

—  Obtaining permission from individuals before capturing their images and ensuring transparency throughout the
process is crucial. Any picture that contravenes this condition is deemed invalid, and any evidence derived from
it is nullified, as long as it is found to be in violation of integrity and honesty in evidence acquisition.

— It is necessary to obtain prior judicial permission or authorization from the competent judicial authority for
picture, except in cases of public danger threatening societal public order and security. The image must be taken
with the intention of exposing the truth in a reasonable manner that respects the rights, freedoms, and private
lives of individuals.

— It is imperative to document picture procedures in official records, including examining photographic tapes to
ensure their authenticity and safeguarding them against manipulation, tampering, alteration, destruction, erasure,
or substitution.

— In truth, determining the legality or illegality of picture and the use of imaging devices by judicial investigative
authorities, and consequently the evidence derived from them, is not straightforward. These devices are double-
edged swords: when used properly, they are legitimate tools, resulting in admissible evidence; however, misuse
renders them illegitimate means, and any evidence derived from them becomes inadmissible3!.

2.2 The Algerian Judiciary's Stance on Resorting to Picture

The Algerian judiciary has not explicitly addressed the legality of using picture in criminal investigation and
inquiry. However, by referring to some judicial decisions from the Supreme Court, we can discern the judiciary's stance
regarding the possibility of resorting to picture for certain crimes and the validity of evidence derived from it.

In a decision issued on 24/06/2009, the Supreme Court excluded the proof of adultery through a video tape and
established the principle that "the video tape is not considered evidence of adultery? Evidence of adultery is multiple and
includes:

—  The report of the crime scene examination, prepared by a judicial police officer,
— Acknowledgment contained in letters or documents issued by the accused,
—  Judicial acknowledgment®2.

This decision stated that "adultery cannot be proven by all means, but is subject to specific Methods of proof, as
implied by the limitations on the methods of demonstrating adultery in Article 341 of the Code of Criminal Procedure.
However, the contested decision relies on proving adultery through a video tape that is not from the Supreme Court,
making it unacceptable as evidence in this case." This ruling demonstrates the Algerian judiciary's stance on the legitimacy
of utilizing picture as evidence in some crimes. The Supreme Court emphasized the need to follow specific procedures
and legally acceptable means to prove these crimes. Therefore, it appears that the Algerian judiciary relies on the principle
of determining the acceptable means of proving crimes according to the law, indicating a cautious stance towards the use
of picture as evidence, especially in cases involving specific crimes such as adultery.

"Clear and not shown to the registered individuals, and this means does Not be covered by the methods or
supporting documentation specified in Article 341 of the Code of Criminal Procedure. In more Supreme Court decisions
pertaining to demonstrating "the offense of issuing a check without sufficient funds," In the absence of the original check,
the ruling accepted a photocopy as valid evidence in the criminal proceedings, as long as there was verification of the
check’s existence is fulfilled. However??, accepting the use of a photocopy to prove the offense of issuing a check without
sufficient funds by the Supreme Court does not necessarily imply the possibility of resorting to picture to prove other
crimes punishable under Algerian criminal law outside the scope of crimes exclusively defined in the law.

3. Objective and Formal Conditions for the Validity of Taking Pictures

The legislator stipulates a set of formal and objective restrictions that must be observed during the activity of
photographing. These rules attempt to reconcile personal privacy rights with the state's paramount interest’s private lives
without violation®*. The validity of evidence obtained from taking pictures is subject, like all other criminal evidence, to
the idea of evidence's authenticity. If the acceptance of taking photos is undermined, the evidence obtained from it
becomes invalid and cannot be relied upon. Moreover, the person who took the pictures may face criminal, disciplinary,
and civil consequences®”. In this second section, we will attempt to address the objective conditions for the validity of
taking pictures, and then the formal conditions for its validity, according to Algerian legislation.
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3.1 Objective Conditions for the Validity of Taking Pictures

Several objective conditions are required for the validity of taking pictures, including obtaining permission or
authorization from the competent judge, ensuring that the authorized person or delegate to perform the procedure
originates from the designated judicial police officers, who specify the crime scene and justify the necessity of
photographing to reveal the truth, ensuring the preservation of privacy, professional confidentiality, and defense rights.

3.2 Securing Approval or Authorization from a Qualified Judge

The legislature confined the act of photography to necessitating approval from the public prosecutor during the
investigative phase or a permit from the authorized investigating judge during the judicial inquiry stage.

It is required that this permission or license, depending on the situation, be in writing with clear statements,
including all the elements that allow the judicial police officer to identify the individuals whose pictures are to be taken,
the intended locations, residential or otherwise, and the crime that justifies resorting to this measure. This permission or
license must include all necessary information for its validity, including its date, the name and capacity of the issuing
authority, and its stamp and signature, under penalty of nullity®®. A police officer is not entitled to authorize or delegate
another person to carry out this procedure, except for assigning any qualified employee of a public or private service,
unit, or entity responsible for wired and wireless communications to handle the technical aspects of the picture operations.

3.3 Judicial Police Officers as the Bearers of Authorization or Licenses

As per the Code of Criminal Procedure's Article 65 bis, the person permitted or licensed to take pictures must be
officers of the judicial police who are qualified, local, and personal. An officer who is not a judicial police officer cannot
authorize or delegate the photo-taking responsibility to another individual in the absence of judicial police status. The
procedure must be executed personally by the authorized or licensed officer, within his direct view. As mentioned earlier,
he can enlist the help of others.

3.4 Giving the Address of the Crime for Taking Pictures

The danger associated with capturing pictures makes it impractical to do so in all crimes. Instead, it should be
related to a specific offense listed in a special statute, or to one of the crimes listed in Article 65 repeated 5 of the law.
According to Article 65 repeated 7, the first paragraph, "The authorization mentioned in Article 65 repeated 5 above must
include... the crime justifying resorting to these measures." This text is formulated in the form of necessity, which renders
any authorization or permission to capture pictures invalid if it does not specify the crime as the subject of the procedure.
Such invalid authorization or permission cannot be relied upon in criminal evidence, in accordance with the theory of
substantive nullity. It is important to note that the legislator limited the use of special procedures to cases of apprehension
or preliminary investigation of serious crimes only®’. Furthermore, if another crime is discovered incidentally during the
procedures, not covered by the initial authorization or permission, this does not invalidate the incidental procedures
(Article 65 repeated 6, paragraph 2).

3.5 Utility of Pictures in Revealing the Truth

The lawmaker connected the procedures for investigative and judicial inquiries to the essential requirement of
probing and commencing judicial investigations into specific crimes as stipulated by law. The issuance of authorization
or licensing for taking pictures is only permissible in cases of extreme necessity. The legislator did not specify these cases
or provide examples, leaving their assessment to the competent judge, according to the circumstances of each crime, its
importance, severity, difficulty of detection, and the need to gather information on it. This evaluation is monitored by the
appropriate court. It is important to note that the legislator did not require substantial and coherent evidence to authorize
the photographing in a specific location. It suffices that it serves the purpose of revealing the truth®® and that traditional
investigation channels have failed to Reveal the truth about it. The qualified judge is responsible for evaluating the
justified benefit and urgent necessity of taking the action Its significance in uncovering the truth, and whether identifying
the crime's perpetrators is impossible or difficult to achieve through another means®, he must adhere to this necessity®'.
This constitutes an exception to the sanctity of individuals' private lives.

3.6 Obligation to Respect Confidentiality and Professional Secrecy

Confidentiality in investigation and Questioning must be conducted in accordance with Article 11 of the Code of
Criminal Procedure to ensure identifying the true offender and preventing their escape from punishment. It is strictly
prohibited to inform the suspect or accused or any other person of this procedure, and it is forbidden to Reveal the details
of the technical arrangements report, the entry log, the call and conversation recordings, the copy report, and the

173



Abderrachid MAAMERI, Mohamed MAAMERI, Bouzid BAHRI

description report to anyone. This is stated in Article 10 of Order No. 21-09, which prohibits anyone from publishing or
disclosing investigation or judicial interrogation reports or allowing anyone without authority to possess them, with
exceptions as provided for in the Code of Criminal Procedure. Additionally, professional secrecy as stipulated in Article
45 must be maintained. This pertains to the details given to the individual in charge of photography while carrying out
their duties, with all necessary measures taken to ensure its respect®. Violating confidentiality or professional secrecy is
punishable by the penalties specified in Article 32 of Order No. 21-09%. Although the right to defense is protected
constitutionally and legally and prohibits interference with it, the legislator did not establish specific conditions for taking
pictures between the lawyer and the accused. These procedures are subject to the standard procedures specified in the
Code of Criminal Procedure, similar to those for judges, except for the requirement to respect the judicial privilege for
judges.

4. Formal Requirements for the Validity of Taking Pictures

The formal requirements for the validity of taking pictures consist of obtaining a written authorization or license
from the competent judge, specifying the aspects enabling the identification of individuals and locations targeted, setting
the timeframe for taking the photographs, and drafting a report on the technical setup for the photography along with a
descriptive report of the captured images.

4.1 Issuance of a Written Authorization or License from the Competent Judge

Among the most crucial statutory prerequisites for the legitimacy of adopting pictures is obtaining prior written
authorization or license from the competent judge, allowing and authorizing this procedure, as long as this action may
affect the public liberties of individuals®. It should be noted that the law does not specify a particular form for this
authorization or license. The authorization or license allows entry into places whether intended for residence or otherwise,
even if it is Beyond the designated times in Article 47, paragraph one of the Code of Criminal Procedure, entry is allowed
at any hour, day or night, without the consent of the individuals who have rights to those places. The legislator did not
explicitly stipulate from the competent judicial authority the necessity of demonstrating the real motivating Justifications
for taking the photographs, despite the critical role of causation in safeguarding the rights of the individual against whom
the authorization or license was granted, who can contest the validity of the authorization or license in the appropriate
court®. All the legislator required is that the components enabling identification of the permit or license individuals whose
pictures are required, the intended places whether residential or otherwise, the crime justifying this measure, and its
duration.

Repetition 7 First Paragraph, Code of Criminal Procedure The authorization or license for taking Pictures must be
necessary to reveal the truth, contrary to permissions or licenses for Eavesdropping, which must be issued in writing and
justified under penalty of nullity .

4.2 Identifying Elements Allowing Identification of Persons and Places

The authorization or license issued by the public prosecutor or the investigating judge, as the case may be, must
specify the elements allowing identification of the intended individuals and places where technical arrangements will be
made to capture images of the relevant persons. These places may be residential or non-residential, unlike taking pictures
of people in a public place, which does not require prior authorization or license, as public places do not enjoy privacy,
and entry into them is permitted.

4.3 Specifying the Timeframe for Taking Pictures

Article 65, repetition 7, paragraph one of the Code of Criminal Procedure states that, depending on the
circumstances, a license or authorization must define how long a photograph can be taken for in order for it to be
legitimate, which must be adhered to by the judicial police officers carrying out the procedure®’. Article 65, repeated 7,
paragraph 2, stipulates an original period of four (4) months as the maximum duration for this procedure, which must not
be exceeded. Article 65, repeated 7, paragraph 2 also allows for the renewal of this period for another maximum period
of four (4) months, meaning that renewal can occur multiple times. This allows the competent judge to renew the original
period more than once if the investigation's criteria dictate that it is required, making sure that the renewal is predicated
on the need to keep capturing photos in order to unearth the truth. The rationale behind establishing the time limit for
photos is to prevent the arbitrary extension of the duration by the competent judge. The duration is primarily linked to
achieving the purpose of resorting to this procedure, which is to reveal the truth®.
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4.4 The creation of the reports on the technical arrangements for taking the pictures and the descriptions
of the images that were taken

The judicial police officer is mandated by the legislation responsible for taking pictures to prepare a report during
the setup of technical arrangements, with another report to be prepared for each photographing operation (Article 65
repeated 11, first paragraph of the Criminal Procedure Code®), specifying the dates and times for the commencement and
completion of the operation (Article 65 repeated 9 of the Criminal Procedure Code).It is also required to describe the
pictures that are useful in revealing the truth and related to the crime under investigation in a report that is filed in the
case file (Article 65 repeated 10, the Criminal Procedure Code's first paragraph). One crucial assurance that attests to the
reliability of the gathered data is the legislator's mandate that the activities carried out by the authorized or licensed officer
be documented in a report and at the same time acts as a guarantee for the right of the person subject to these operations
to defend themselves’. The reports prepared by the judicial police officers during their investigations are considered
written Statements, in which the author chronicles the observed events, actions taken, and results achieved’'.
Consequently, the legislator insists on the prompt preparation of reports once the actions are completed, necessitating the
report's owner to sign each page, note their capacity and the author of the report (Article 54 of the Criminal Procedure
Code), and then promptly submit this report to the competent judge accompanied by a copy marked as a true copy along
with the documents and items seized. The judge has complete discretion in assessing the evidential power of the
photograph, to accept it in whole or in part, or to dismiss it, as they are the highest expert in this respect, best able to
understand, assess, and interpret it correctly and accurately in the legal case. They have the ability to dismiss this evidence
despite its definitive scientific nature if they find that its subject does not logically coincide with the incident's
circumstances.

Conclusion

In this piece, we spoke about the process of capturing images as one of the special and exceptional investigative
measures for certain serious crimes. We outlined the jurisprudential, legislative, and judicial positions regarding the use
of this modern mechanism during criminal investigations in Algeria, and we elucidated the objective and formal
conditions mandated by the lawmaker for the legitimacy of this process and the use of data derived from it.

Results

— To directly capture images of suspects or individuals accused of committing specific serious crimes as defined
by law in a private location, authorization or approval from the Investigating Judge or Public Prosecutor,
contingent on the situation. This is contrary to capturing images of individuals in public places, which does not
require such authorization or permission.

— The legislator did not stipulate the necessity of sufficient and cohesive evidence for the possibility of capturing
images of individuals in a private location, whether it relates to the investigative or preliminary judicial
investigation stage. It suffices that they have utility in revealing the truth and that traditional investigative
channels fail to uncover the truth about the crime and its perpetrators.

—  The legislator did not explicitly require that the issuance of permission or authorization for capturing images,
issued by the public prosecutor or investigating judge as per the circumstances, be explicitly justified and
reasoned. Nevertheless, the permission or authorization must be warranted and function to safeguard and
maintain people's rights and privacy.

— Exceptional and unique research techniques, such as taking pictures, are not permitted by the legislator except
in cases of investigating crimes caught in the act (felonies and misdemeanors punishable by imprisonment or a
more severe penalty) and specific serious crimes defined by law in Article 65, repeated 5. Resorting to these
procedures for investigating crimes not caught in the act during the investigative stage (misdemeanors punishable
by imprisonment or violations due to their lack of seriousness and danger) or for investigating crimes not
permitted by law is not allowed, due to the danger these procedures pose to individuals' privacy.

Recommendations

Through our study and in-depth exploration of the legality of taking pictures during criminal investigations in
Algerian legislation we propose some recommendations:

— Regulating the provisions regarding image Recording data separately during the judicial investigation phase
from the search and inquiry phase is essential. Despite the clear differences between the investigative and
preliminary judicial inquiry stages, the legislator has consolidated them into one section.
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—  Explicitly stipulating that permission or authorization for image capture must be issued by the competent judge
under penalty of invalidation, similar to the requirement for permission or authorization for wiretapping (Article
65 repeated 15).

— There is a necessity for the Algerian judiciary to intervene in determining the legal value of evidence obtained
from image capture by the victim themselves or by others, without the authorization of authorized judicial police
officers or those authorized by the competent judge.
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